CENTRAL OTAGO DISTRICT COUNCIL
CENTRAL OTAGO DISTRICT PLAN
REPORT OF PLANNING STAFF

APPLICANT:
(RC210320)

Contact Energy Limited, 46 Fruitgrowers Road, Earnscleugh

1.1.

The above have made application for a two lot subdivision, and land use consent for the
construction of a datacentre and associated facilities, in the Water Surface and Margin
Resource Area at 46 Fruitgrowers Road, Earnscleugh. The site subject to the application is
currently described as Lot 1 DP 25146, as contained in Record of Title 149736, at the Otago
Land Registry.

1.2.

The application was lodged concurrently with a Notice of Requirement (NOR) for a zone
substation by Aurora Energy Ltd. The area subject to the NOR is Lot 1 of the proposed
subdivision. A recommendation from Council under Section 171(2) of the RMA was provided
to the Requiring Authority on the 21st of December 2021. I note that the two applications
shared much of the same expert assessment. However, I consider that the two
developments can be considered separately. This report will not address any matters related
to the development subject to the NOR other than where the matter is directly related to this
application.

1.3.

The attention of the applicants is drawn to the fact that the purpose of this report is to bring to
the attention of the Council all relevant factual information or issues which should be
considered in deliberating on the proposal. It must be emphasised that any conclusions
reached or recommendations made in this report are not binding on the Council, and it
should not be assumed that the Council will reach the same conclusion or decision having
considered all the evidence.
ZONING:

2.1.

The site is located within the Water Surface and Margin Resource Area in the Central Otago
District Plan.

2.2.

The Plan provides for subdivision in the Water Surface and Margin Resource Area as a
discretionary activity in accordance with Rule 5.7.3(b) of the Plan.

2.3.

The Plan provides for structures breaching Rule 5.7.4A within the Water Surface and Margin
Resource Area as a discretionary activity in accordance with Rule 5.7.3(a) of the Plan.

2.4.

The Resource Management (National Environmental Standard for Assessing and Managing
Contaminants in Soil to Protect Human Health) Regulations 2011 (The NESCS) provides for
subdivision and changes of land use and the disturbance of soil on land that has been
subject to an item on the Hazardous Activities and Industries List (HAIL) where a detailed
site investigation (DSI) exists for the property as a controlled activity in accordance with
Regulations 9(1) and 9(3) of the NESCS.

2.5.

Where an application includes activities that have multiple activity statuses, the most
restrictive status is applied to the whole application. Overall, the activity should therefore be
considered as a discretionary activity.

NOTIFICATION:
3.1.

The application was limited notified to several nearby landowners, Aukaha and Te Ao
Marama. Three submissions were received before the closing date. All three submissions
were opposed to the application. Common matters raised by the submitters included noise
effects and effects on the amenity of the Clyde township generally. The potential uses for the
data centre were also matters of concern. A summary of the submissions received in order of
their receipt is as follows:
Submitter

3.2.

Support/Oppose

Summary of Submission

Nicholas Robert Johnston Oppose
and Bridget Haven LloydJohnston

Concerned that data centre will create a
constant white noise which will disturb
their quiet enjoyment of their property. If
application to be approved they request a
noise level restriction of 50dB LAeq
Monday to Saturday from 0700 to 2100
and on Sunday from 0900 to 1800, then
40dB LAeq at all other times. Feel that the
proposed plantings would be an
improvement.

Wendy and John Muir

Oppose

Concerned that data centre noise will
adversely affect their mental health.
Considers
Clyde
to
be
natural
amphitheatre that amplifies sounds. Notes
existing noise sources they can hear,
which they can “switch off” in their minds.
Considers that constant noise from data
centre will impact their wellbeing.

Lawrence Ernest Wilkes and Oppose
Claire Perpetua Wilkes

Considered that proposed activity does
not comply with Council noise standards,
referencing Page 20 of application.
Questioned accuracy of existing noise
level calculations. Considered that data
centre will be out of character with the
Clyde township and the tourism and
historic focus of the town. Questioned the
benefits to Clyde put forward by the
applicants. Data centre only appears to be
proposed for this location due to supply of
cheap, renewable electricity. Considered
that pre application consultation by
Contact energy was different to what was
ultimately applied for, and that information
was misleading.

I also note that Council has received a number of comments from parties who were not
notified under Section 95B. Comments from these parties reflected the concerns raised by
the submitters and also raised concerns related to visual effects, the use of water and
electricity, and questioned the potential economic benefits of the proposal. These comments
cannot be considered formal submissions. However, I note the concerns raised.

COMMENT ON PROPOSAL:
4.1.

I have noted that the proposal has status as a discretionary activity in the Water Surface and
Margin Resource Area of the Central Otago District Plan. It is therefore appropriate that the
proposal be considered as an application for subdivision and land use consent for a
discretionary activity pursuant to sections 104 and 104B of the Resource Management Act
1991.

4.2.

Section 104B provides for the Council to approve or decline and impose conditions.

4.3.

Section 104(1) requires that subject to Part II, the Council shall have regard to any actual or
potential effects of allowing the activity; any relevant provisions of the plan or proposed plan;
and any relevant national or regional planning document.

4.4.

Information provided in support of the application confirms that the applicants intend to
undertake a two lot subdivision of Lot 1 DP 25146 and construct buildings and fences
associated with a data centre on Lot 2 of that subdivision. Lot 1 is proposed to contain the
substation lodged under D10011. The applicant has provided a comprehensive description of
the proposal in Section 2.2 of the Landpro report. I adopt this description and highlight the
following points and changes made to the application since it was lodged:

4.5.

•

On 8 September 2021 the applicants provided an updated survey plan dated 20 August
2021. The plan changed the orientation of the Right of Way easement for Lot 1 over Lot
2. No change was made to the area or shape of either lot.

•

Lot 2 is proposed to be amalgamated with Lot 2 DP 25146 into one Record of Title.

•

Lot 2 is intended to retain its existing service connections. Lot 1 is proposed to be
provided with new water, electricity and telecommunications connections. No on-site
wastewater provisions are anticipated for Lot 1. Stormwater from both lots is intended to
be managed within the boundaries of each respective lot.

•

The data centre itself consists of 8 buildings located in pairs within a 1,472m2 compound.
Other smaller buildings, including operations buildings and structures containing
electrical equipment are also proposed.

•

All buildings are proposed to be coloured from a single colour within the range of
browns, greens or greys with a reflectivity value of less than 36%. This is similar to the
standards for buildings within the Rural Resource Area of the district under Rule
4.7.6D(a) of the Plan.

•

The compound is proposed to be enclosed by security fencing, with an additional 3.5m
high acoustic insulation fence along the eastern and southern boundaries of the site.
The fence is proposed to be coloured from a single colour within the range of browns,
greens or greys with a reflectivity value of less than 36%.

•

The whole perimeter of the site is proposed to be planted with a range of native and
exotic vegetation with a range of mature heights between 2m and 10m. Proposed
species include toe toe tussocks, harakeke flax, kohuhu and mingimingi woody shrubs,
and manatu, quercus rubra (Red Oak) and ulmus glabra (Scots Elm) trees.

•

On 14 January 2021, the applicants provided the written approval of Te Ao Marama in
relation to the application.
I visited the site on 29 September 2021. As part of the visit, I viewed the site and profile poles
erected by the applicant showing the bulk and location of buildings and the acoustic wall from

various locations on Miners Lane, Sunderland Street, including the Clyde Dam lookout, the
margin of the Clutha River and along Fruitgrowers Road.
MATTERS TO BE CONSIDERED:
5.1.

The notification report prepared by Council staff assumed that the district plan did not limit
the types of activities that can occur within structures. On that basis, effects due to the
operation of the data centre beyond those covered by permitted activity standards in Section
5 of the Plan were disregarded. Council has since obtained legal advice that indicates that,
as the servers require physical structures to exist, they cannot be considered permitted
activities in their own right and their effects can be fully considered as part of the resource
consent process. As such, I will consider all effects of the proposal in this report.

5.2.

While I note the above, I do not consider that this would have changed Council’s notification
decision for the following reasons:
•

I consider the noise and visual effects of the proposal to remain the most relevant and
potentially significant effects.

•

The assessment of visual effects related to those parts of the works that are visible from
public view. This assessment did not receive any benefit from the permitted baseline
discussed in Paragraph 5.1.

•

The assessment of noise effects retains its permitted baseline under Rule 5.7.4C.

•

Effects related to public access and the quality, character and values of the Clutha River
did not receive any benefit from the permitted baseline discussed in Paragraph 5.1.

•

The assessment of the subdivision did not receive any benefit from the permitted
baseline.

•

The scale and nature of the effects of the proposed land use will likely be similar
regardless of the types of data processing the facility is used for as the direct effects of
data processing relates to the volume of data being processed, not necessarily the type
of data.1
ASSESSMENT OF EFFECTS:

6.1.

The primary effects of the proposed land use are visual effects, noise effects, effects related
to public access and effects on the quality and intrinsic values of the Mata-au, Clutha River.
Other effects include risks related to seismic hazards in the area. The primary effects of the
proposed subdivision relate to the intensification of built development, provision of services
and public access. As many of these effects overlap, they will be considered at the same
time where appropriate.

6.2.

The reason provided for Rule 5.7.4A focuses on the need to maintain the right of navigation
and to ensure the safety of people within water bodies. While the proposed data centre is
within the WSMRA, and breaches Rule 5.7.4A, given the significant setback and elevation
difference between the date centre site and the Clutha River itself, I do not consider the
proposal to result in any notable effects on the safe use and navigation of the river

1

This is based on my own understanding of data processing operations. I note that the applicant has
access to greater expertise in this field. They may wish to provide evidence on this point prior to the
hearing if my understanding is incorrect.

Visual Effects
6.3.

The site is part of a range of visual catchments, depending on where it will be viewed from.
For example, viewers along the upper parts of Sunderland Street or looking north along
Fruitgrowers Road will be viewing the site in the context of the Clyde Dam. In comparison,
viewers looking south along Fruitgrowers Road will view the site in a much less intensively
developed context, backgrounded by the Clyde township. Viewers from the lower reaches of
Miners Lane will view the site primarily as a long solid fence protruding above the terrace,
with the dam behind and to the right, and rural development, including residential and
horticultural activity at 26 and 28 Fruitgrowers Road in front and to the left. From most public
viewing locations, the existing landscape is dominated by the Clyde Dam and its supporting
infrastructure.

6.4.

The applicant has noted that lighting installed on the site will be designed to minimise
lightspill through the use of motion activated security lighting directed away from adjoining
residential properties and Fruitgrowers Road. I consider this acceptable to address any
effects on the visual character of the night-time environment due to lightspill.

6.5.

The proposed development will change the existing character of the landscape by
introducing new built form to the area. The applicant has provided an assessment of the
landscape effects of the proposal by vivian+espie. This report concludes that the effects on
the landscape of the proposal will be moderate to low in severity and that, while it will result
in an enclosing of what is currently viewed as open space, the mitigation proposed will soften
the appearance of built form over time and they consider the wider landscape capable of
absorbing the visual impact of the proposal to a point where the effects will be low.

6.6.

The vivian+espie report considers that the proposed development is not at odds with the
current landscape character. This conclusion is challenged, in particular, by the Wilkes. They
consider that the proposal will be out of character with the area, particularly in the context of
Clyde’s historic town centre and views from those properties. The Wilkes submission
considers that the fact that the dam is present does not justify establishing the proposed
buildings in what they consider to be part of a rural landscape. While I concur that the
existing environment can be considered rural in character, I do not think it is appropriate to
consider an industrial use of the site to be out of character with the area. Industrial and
commercial activities are permitted activities in the district’s Rural Resource Area, subject to
size limits based on the number of employees and other standards related to the bulk and
appearance of buildings. Therefore, industrial buildings and activities cannot be considered
entirely out of character with the kind of built form anticipated by the Plan in rural areas.
Additionally, the wider area is currently subject to a Scheduled Activity notation and operating
easement facilitating any works necessary for the operation of the Clyde Dam, including the
erection of buildings as a permitted activity. Referencing the panorama images provided by
vivian+espie in Appendix 4 of their landscape report, I consider that, from most viewing
angles, other than some limited locations from points along Fruitgrowers Road, the proposal
will be viewed in the context of other built development, including rural residential and
residential development to the south and west, and large scale hydro development to the
north. The site is also visually and spatially distinct from Clyde’s town centre due to its
location across the river. In this context, I concur with the vivian+espie finding that the
proposal is not out of character with the area.

6.7.

The proposed noise mitigation fence means that, when viewed from the south and west of
the site, the development looks like one solid structure. I consider this to have a greater
visual impact than if the wall was not present and the development was instead
characterised by the buildings themselves, which are smaller and more dispersed, breaking
up the overall form of the development. However, I note that the wall is considered
necessary to mitigate the adverse effects of noise based on my conclusions at paragraphs
6.8 to 6.15.

6.8.

Plantings are proposed that are intended to reduce the visual impact of the wall. They
include a range of native and exotic species with varying growth rates and heights at
maturity. The landscaping plan indicates that these plantings will be in a position to obscure
most of the wall when mature. However, the level of screening provided will be lower while
the plants establish themselves and grow. I consider that the presence of a large, solid wall
will have a notable adverse visual effect due to its size and uniformity. The applicant is reliant
on mitigation from the plantings. While I consider that, once fully established, the plantings
will screen the wall sufficiently to adequately address the visual and landscape effects of the
proposal, I consider it appropriate to require that the applicant use already established plants
where practical, instead of seeds or seedlings, particularly for slower growing species. This
would serve to reduce the amount of time before the plantings effectively mitigate the visual
effects of the proposal. Provided this is undertaken, I consider the visual and landscape
effects of the proposal to have been adequately mitigated.
Noise Effects

6.9.

In terms of noise effects, the applicant has indicated that noise will be generated by the
operation of fans within the server units to providing cooling and from traffic generation. No
other artificial ventilation or other noise sources are proposed. The applicants have provided
a noise assessment by Marshall Day that considers that the noise generation will comply
with Rule 4.7.6E, provided it is reduced by the installation of the noise fence, and acoustic
treatment of the buildings is undertaken. The highest noise level predicted was 37dBA L10. In
response to a further information request, Marshall Day provided an addendum to their report
taking into consideration anticipated cumulative noise levels from 1 Miners Lane, as a proxy
for the wider Clyde township and from 28 and 37 Fruitgrowers Road. This assessment
predicted minimal changes to overall noise levels at all three locations when taking current
ambient noise levels into account.

6.10. In terms of noise from vehicle movements, I concur with paragraph 2.1.3 of the Marshall Day
report that these will result in negligible noise effects due to their intermittent nature and the
fact that any movements would more likely than not be during normal working hours.
6.11. The Wilkes submission notes that the applicant identifies breaches of noise standards,
referencing Page 20 of the applicant’s AEE. This page of the application states that the
proposal has a technical non-compliance with Rules 12.7.4(i) and 12.7.4(ii), which relate to
the methods for measuring noise and restrictions on construction noise in urban areas,
respectively. The site is not in an urban area as defined on Page 18:11 of the Plan.
Therefore, I do not consider Rule 12.7.4(ii) to be relevant to the proposal. Rule 12.7.4(i) is an
advisory standard for how noise is to be measured. It is not a rule that can be breached per
se. I concur with the applicant that the methods for measuring noise they have used are
more up to date than the standards referenced in Rule 12.7.4(i). I do not consider any
breaches of these noise standards to be of particular relevant to Council’s consideration of
the application.
6.12. Submitters have also questioned the quantity and quality of the measurement of existing
noise levels around the site. Section 4 of the Marshall Day report notes that noise
measurements were taken from three locations over 75 minutes on two consecutive nights in
July 2021. I consider that the choice of locations allowed for a reasonably representative
assessment of noise levels likely to be experienced around the southern end of Fruitgrowers
Road and the western end of the Clyde township. However, I do share the concerns of the
submitters that two nights of data may not be representative. Both measurements were
undertaken on nights in the middle of winter, which tends to be quieter than other times of
the year. This would mean that the noise generation was being assessed in a worst case
scenario. However, there would be variation in ambient noise levels on different nights and
the noise generated by the data centre may change cumulative noise levels on noisier nights
in ways not anticipated by the report. Given this, if the application is to be approved and
regardless of any findings related to noise later in this report, I recommend that a condition

requiring a period of noise monitoring be undertaken by the operators of the data centre in
order to compare predicted and actual noise levels. I also recommend a Section 128 review
condition be imposed on the consent to allow Council to review the noise mitigation
undertaken and require this be improved if necessary to mitigate noise levels that are higher
than calculated and are having an adverse effect on people in the area. I note that this
approach appears to be supported by Marshall Day in paragraph 6.0 of their report.
6.13. While Marshall Day have calculated that the noise generation from the data centre is
anticipated to comply with the permitted activity standards in the District Plan, it is still
appropriate to consider the character and quality of that noise. The data centre will generate
a constant hum from the server cooling fans while the facility is operating. I consider this to
be similar in character to that produced by the operation of the Clyde dam insofar as it is a
constant, but relatively quiet, source of noise. However, I note that the tonal character will be
different, with the data centre generating noise at a higher pitch than the dam. Regardless,
based on the noise assessment, these effects will be similar to, current ambient noise, with
changes of up to 1dB LAeq anticipated. Based on this, I do not consider the noise generated
by the proposal to have any more than a minor effect on the wider environment, or on people
living and working in the vicinity of the site.
6.14. The Marshall Day report recommends that a 3.5m high noise fence, noise absorbing facings
be provided between pairs of containers and acoustic treatments be applied to the south east
facing louvres of each container in order to reduce noise levels to the calculated amount.
More details of these measures are provided at paragraphs 6.1 to 6.3 of their report. As
these measures are assumed when calculating noise levels outside the site, I consider them
to be necessary to mitigate the noise effects of the proposal. However, I concur with the
applicant that these effects will be adequately mitigated given they will reduce noise levels to
compliance with the relevant District Plan standards.
6.15. The Johnson submission requests that, if Council approve the application, they impose
conditions requiring a noise restriction of 50dB LAeq Monday to Saturday from 0700 to 2100
and on Sunday from 0900 to 1800, then 40dB LAeq at all other times. While these limits are
more stringent than the permitted activity standard in the District Plan, information provided
by the applicant indicates that these levels should be met regardless of the presence of a
condition to that effect. Therefore, while this standard could feasibly be used as a threshold
for any review of the effectiveness of noise mitigation, I do not consider it to be necessary to
include this standard as a standalone condition.
6.16. Overall, I consider that the proposal will have an adverse effect in terms of noise. However, I
consider that these effects will be adequately mitigated by the measures proposed by the
applicant. These measures should form conditions of consent. If consent is granted, I also
recommend that a condition be imposed on the consent requiring the consent holder
undertake a period of noise monitoring while the data centre is operational in order to
determine whether actual noise levels are higher than those predicted. I also recommend
that the consent be subject to a condition allowing a review of the consent under Section 128
of the RMA to allow for more stringent mitigation measures to be required if actual noise
levels are higher than predicted.
Natural Hazards
6.17. In terms of risk of natural hazards, the applicant has identified that the site may be subject to
land instability and earthquakes. The applicant also considered risk posed by inundation.
Given the location of the site well above the Clutha River, I concur with the applicant that the
risk of inundation can be considered negligible. Risks related to land stability and
earthquakes were considered by Geosolve in Appendix 8 of the application. The report did
not find any evidence of existing instability within the site. However, it noted that much of the
site is overlain with uncertified fill. The report provides recommendations for the management
of uncertified fill during construction of the facility. I concur with these recommendations.

6.18. In terms of seismic hazards, I note that Section 5 of the Plan does not provide any specific
activity status trigger for buildings within areas subject to natural hazards. Regardless, I
consider it appropriate to consider the risk posed by natural hazards as part of the
discretionary activity status of the application. The primary fault lines that may cause a
natural hazard are the Alpine Fault, located some 150km north of the site at its closest point,
and the Dunstan Fault Zone, which runs along the Dunstan Range and through the Clyde
Dam. I concur with the applicant that the fact that the site is not permanently staffed reduces
the main risk posed by earthquakes to damage to the buildings on the site. The applicant
considers this to reduce risk to an acceptable level. I note that Council’s planning provisions,
in particular Policy 17.4.6, allow for landowners or consent applicants to accept a level of
risk, provided that this risk is not considered generally unacceptable, or if that risk would
impact third parties. The Geosolve report considers that buildings associated with the data
centre should be considered permitted activities based on the recurrence interval and
understanding of the location of the fault lines in the area and guidance from the Ministry for
the Environment.2 While I note that Council cannot consider buildings on a site likely to be
subject to a natural seismic hazard a permitted activity per se due to the current wording of
the District Plan, I do consider this to be sufficient evidence that any effects due to seismic
hazards in the area will be minor, at most, and should not be fatal to the proposal.
Services
6.19. Council’s environmental engineers have reviewed the application in relation to the provision
of services and access. They consider that the proposal is generally able to be adequately
serviced and accessed based on the provisions proposed by the applicant. However, they
recommend that separate water connections be provided to Lot 1 and the data centre in
order to avoid any potential ownership issues with a single, shared, connection and for both
lots to be shown to be able to accommodate on-site wastewater disposal as necessary. They
also recommend that fire fighting provisions be provided in accordance with relevant Fire and
Emergency New Zealand (FENZ) requirements at the time the structures are erected. As
there is no conflict between the applicant’s proposed service provisions and Council’s
engineer’s recommendations in relation to stormwater, electricity and telecommunications
provisions and vehicle access, I adopt the recommendations of Council’s engineers on these
matters and will discuss the points of difference further below.
6.20. In terms of water supply, the applicant has noted that water will be made available from
existing irrigation water pipelines operated by the applicant. No specific detail is provided
about whether this is an existing or new connection, or the nature of that connection. I concur
with Council’s engineers that separate connections to Lot 1 and the data centre would be
preferable to prevent any joint ownership issues in the future in the absence of any
overarching agreements or management entities. Therefore, I recommend that Lot 1 have a
new water connection and the data centre have a separate connection. I assume that Lot 2
will also have existing water connections to those parts of the dam that require them. I
consider these connections to remain adequate to service the dam. Council’s engineers have
also recommended that the water supply be shown to be potable, confirmed by testing
undertaken prior to Section 224(c) certification. Given the site is proposed to be supplied
water from an irrigation scheme, I also concur that testing should be undertaken in this case.
Additionally, irrigation water supplies may not be available year round. I consider that the
applicant should be required to demonstrate that the water supply will not be intermittently
available. Provided this is undertaken, I consider the proposal able to be adequately serviced
for water.
6.21. In terms of wastewater disposal, the applicant has argued that, as Lot 1 and the data centre
are not anticipated to be permanently staffed, no on-site wastewater disposal will be
required. Lot 2 is anticipated to retain any existing on-site wastewater systems associated
2

Janine Kerr and others Planning for development of land on or close to active faults: A guideline to
assist resource management planners in New Zealand (Ministry for the Environment, ME 483, July
2003) at 35-36.

with the Clyde Dam. Council’s environmental engineers have recommended that both lots be
shown to be able to dispose of wastewater in principle prior to Section 224(c) certification of
the subdivision is issued, and for consent notice conditions related to the design and
installation of wastewater systems in terms of Council’s July 2008 addendum to NZS
4404:2004 be imposed on the title. I note that, despite the fact that the applicant is proposing
a land use for the site, the use of the site may still change to one that requires on-site
wastewater disposal. Therefore, I consider it prudent to require that the applicant
demonstrate that the site can, in principle, dispose of wastewater within its boundaries and
identify any limitations to wastewater disposal as a condition of consent, if consent is
approved.
6.22. In terms of requirements for firefighting water storage, the site does not have access to a
reticulated water network with capacity for firefighting water. Instead, it will be reliant on onsite water storage. Given the nature of the proposal, I consider that the required volumes
should be determined in accordance with SNZ PAS 4509:2008, or as otherwise
recommended by FENZ, based on the exact characteristics of the materials being stored on
site and the risk of fire. While Council’s engineers have recommended this requirement to be
imposed as a consent notice, given the application includes a consent for a future land use I
consider it appropriate to impose this requirement as a condition of the land use consent as
well as a consent notice for Lot 1.
Public Access
6.23. Public access to the District’s waterways is an important matter for consideration. Provisions
for esplanade reserves or strips along river banks to provide public access are typically
required for subdivisions along waterways unless that requirement is waived by the
consenting authority.3 As a rule, development should not unduly limit public access to
waterways. The proposal will fence off part of the Clutha River margin. In this case, the
proposal is adjacent to the river slightly downstream of the Clyde Dam. There is no current
legal access to the river from this site. The river surface is currently owned by Contact
Energy Ltd as part of Lot 1 DP 25146 and forms part of the operating easement for the Clyde
Dam. This area is considered to be relatively dangerous due to the dam operation, which can
include spilling large volumes of water downstream without warning, changing the river’s
condition. Other locations with access to the river will not be affected by the proposal. In this
context, I do not consider it particularly desirable to encourage public access to the river in
this location. Given the site does not currently provide public access to the river and the
proposal not affecting other access points, I consider that the proposal will not have any
effect on existing public access, and I do not consider it necessary or desirable to require the
applicant provide public access to the river through esplanades or other legal arrangements
as part of this proposal.
Intrinsic Values
6.24. The proposed development is located on a man-made terrace above the Clutha River. The
river is highly modified by the presence of the Clyde Dam and its supporting infrastructure in
this location. I note that Aukaha and Te Ao Marama have been given the opportunity to
submit on the application and have not done so. I note that Te Ao Marama has subsequently
provided their written approval of the proposal. Confirming that they do not consider the
proposal to have any adverse effects on the values of the river that are important to them.
The proposal is highly unlikely to result in a notable change in the quality or quantity of water
available in the river due to runoff or the consumption of water. Given its location and the
modification of the river, I consider the proposal to have no more than minor effects on the
broader intrinsic values of the Mata-au or on the specific values placed on the awa by
tangata whenua.
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Positive Effects
6.25. The applicant has noted a range of potential positive effects stemming from the proposal,
including the employment of a small number of highly skilled technicians locally to maintain
the facility, the lowering of lines charges for other Clyde electricity users through cost sharing
arrangements and the ability to promote the area for other high performance computing
facilities due to the presence of required infrastructure in the area. These points were
challenged by the Wilkes submission. I do not consider that Council can give much weight to
the potential for the development of other industry in the area. This is highly speculative and
uncertain. I concur that the creation of even a small number of jobs can have positive
economic effects. However, these will be limited by the low number of jobs likely to be
created. Regardless, for the reasons already provided in my report, I do not consider the
adverse effects of the proposal to be fatal to the application. Nor do I consider it necessary to
balance them against positive effects to be considered appropriate. Therefore, I note the
potential positive effects, but do not consider them to be a key part of Council’s assessment
of the proposal.
NESCS
6.26. The site has previously been subject to fill, which is understood to include various waste
materials. Other HAIL activities associated with the construction of the Clyde Dam may have
occurred on the site. Waste disposal to land is Item G5 on the HAIL. The applicants have
provided a detailed site investigation prepared by Tim Muller at Landpro. The DSI covers
land within the NOR area for the substation. I understand that both the applicant and
requiring authority wish this part of the application to apply to both the data centre and
substation sites. Soil sampling was undertaken in a range of locations across the site and
these samples were assessed by an appropriately skilled laboratory. Some samples included
contaminants, including heavy metals and hydrocarbons, that were above expected
background levels for the site, but no samples observed approached or exceeded levels of
concern for human health. The DSI concluded that the risk to human health during and after
construction was low and recommends that dust, sediment and erosion controls should be
put in place and other controls, including an accidental discovery protocol, be implemented to
minimise workers’ exposure to contaminants, particularly during construction.
6.27. The detailed site investigation is considered competently prepared and adequate, taking into
consideration the identified risk profile. I consider that the proposal does not create a high
risk to human health due to contamination in the soil. I concur with and adopt the conclusions
and recommendations of the Landpro DSI.
Other Matters
6.28. The applicants have requested the following amalgamation condition:
That Lot 2 hereon and Lot 2 DP 25146 (Residue RT 149736) be held in the same record of
title (See Request 1747894)
6.29. Lots 1 and 2 DP 25146 are currently both held in Record of Title 149736.
6.30. Land Information New Zealand have confirmed that the above condition will be practicable. I
consider this condition to be appropriate to ensure that pieces of land relevant to the
operation of the Clyde Dam remain in single ownership.
6.31. Council’s environmental engineers have calculated the following development contributions,
on the basis of the creation of one additional commercial allotment with no access to Council
water or wastewater networks:
Roading:

$1,494.68 + GST

6.32. The above contributions will be payable prior to the issue of Section 224(c) certification for
the subdivision. An advice note should be placed on this consent highlighting this
contribution.
6.33. I concur with the applicant in relation to their assessment on construction, signage,
archaeological and hazardous substance storage effects. In terms of signage, I note that the
applicant has identified that signage will not exceed 2m2. It is not clear whether this is
intended to be the total amount of signage or per sign. I have assumed that this is a total
amount. However, the applicant may wish to clarify this at the hearing.
OBJECTIVES AND POLICIES:
7.1.

The following objectives and policies are relevant to the proposal:

7.2.

Objectives:
5.3.1 – Amenity Values, Environmental Quality and Natural Character
5.3.2 – Recreational Values
5.3.3 – Public Access
5.3.5 – Cultural Values
5.3.6 – Existing Hydro Electric Power Stations
16.3.1 – Adverse Effects on the Roading Network
16.3.2 – Services and Infrastructure
16.3.3 – Hazards
16.3.4 – Amenity Values
16.3.8 – Public Access
16.3.9 – Physical Works Involved in Subdivision

7.3.

Policies:
4.4.10 – Rural Subdivision and Development
5.4.1 – Water Surface and Margin Activities
5.4.4 – Existing Hydro Electric Power Stations
5.4.5 – Recreation
5.4.6 – Public Access
16.4.1 – Adequate Access
16.4.3 – Adequate Infrastructure
16.4.6 – Construction Standards
16.4.7 – Subdivision Design

16.4.8 – Sites Subject to Hazards
16.4.9 – Esplanade Provision
16.4.10 – Esplanade Reserves and Esplanade Strips
16.4.11- Width of Esplanade Provisions
7.4.

I do not consider the other objectives and policies in Section 5 of the Plan, such as Objective
5.3.4 and Policies 5.4.2, 5.4.3 and 5.4.7 other than as it relates to Policy 4.4.10, to be of
particular relevance. This is because the proposal is not located close to the riparian margin
or surface of the river, it is not likely to introduce any new pest species to the area and the
site is not in an area with identified significant indigenous flora or fauna.

7.5.

The proposal will not detract from the recreational values of the Clutha River. I consider the
proposal to be consistent with Objective 5.3.2 and Policy 5.4.5.

7.6.

While the proposed development is within the operating easement and Scheduled Activity
area for the Clyde Dam, it is not considered likely to compromise the operation of the dam. I
consider the proposal to be consistent with Objective 5.3.6 and Policy 5.4.4.

7.7.

The proposed development has been shown to have adequate provision of services and
access consistent with the intended use of both Lots 1 and 2. These services will be
developed in adorned with the relevant Council and national standards. I consider the
proposal to be consistent with Objectives 16.3.1 and 16.3.2, and Policies 16.4.1, 16.4.3 and
16.4.6.

7.8.

I have determined, in Paragraph 6.22 of my report, that esplanade provisions or other
provisions for new public access to the Clutha River are not necessary for this proposal due
to public safety concerns and the operational requirements of the adjoining Clyde Dam that
override the value placed on public access along rivers under the District Plan and Section
6(d) of the RMA. I consider that the proposal is consistent with Objectives 5.3.3 and 16.3.8,
and Policies 5.4.6, 16.4.9, 16.4.10 and 16.4.11.

7.9.

The proposed subdivision design provides safe access to all allotments and effective service
provision. Compliance with conditions of consent can ensure the lots are able to facilitate
foreseeable future uses beyond that proposed as part of this application. The proposed Lot 2
is mostly flat, minimising the need for earthworks. Appropriate levels of public access are not
affected. I consider the proposal to be consistent with Policy 16.4.7.

7.10. The proposal is considered to be subject to an acceptable level of risk of natural hazards
such as earthquakes or land instability. The applicant appears to be willing to accept this
level of risk. The physical works involved with the subdivision will not result in adverse effects
on the stability of land, on the quality of natural watercourses or on neighbouring properties. I
consider the proposal to be consistent with Objectives 16.3.3 and 16.3.9, and Policy 16.4.8.
7.11. The proposal will not affect the navigation of the Clutha River, the quality or quantity of water
in the river, its ecological value, the stability of the river’s bed, bank or any other structures in
the vicinity. The proposal is not anticipated to create any conflict with other resource users in
the area. Nor is it anticipated to result in significant effects due to noise. The recreational
values of the river are also not notably affected by the proposal. The proposal is not
anticipated to result in any notable effects on the beliefs, values and practices of Kai Tahu ki
Otago in relation to the river. The proposed subdivision and anticipated future development
are considered to result in minor effects on the current open character of the area. However,
in the particular context of the site, I consider these effects to not be appropriate and I also
note that the effects that will be caused will be mitigated through the use of visual and
acoustic screening. Given this, I consider the proposal to be consistent with Objectives 5.3.1,
5.3.5 and 16.3.4, and Policy 5.4.1.

7.12. Policy 4.4.10 is a catchall policy intended to ensure subdivision and development avoids,
remedies or mitigates its effects on open space and landscape character of rural areas, on
the quality and character of rivers and their margins, on the amenity values of neighbouring
properties, the operation of the roading network, on significant ecological historic and social
values and on public access to rivers. For the reasons given throughout this report, I
consider the proposal to be consistent with this objective.
7.13. Overall, I consider the proposal to be consistent with the relevant objectives and policies of
the District Plan.
SECTION 104 ASSESSMENT:
8.1.

I concur with the applicant in terms of their assessment of the proposal against the Partially
Operative Otago Regional Policy Statement 2019 and Proposed Otago Regional Policy
Statement 2021 at Section 6.3 of their assessment. I adopt this section of the applicant’s
report.

8.2.

The proposal has been shown to result in adverse effects that are minor, at most, and are
either appropriate within the area, or can be mitigated to a point where Council can consider
them appropriate. I note the positive effects put forward by the applicant. However, I do not
consider them to notably offset or compensate for any adverse effects. The proposal has
been shown to be consistent with the relevant objectives and policies in the District Plan. No
national environmental standards or national policy statements are considered relevant to the
proposal.

8.3.

The application has been shown to be consistent with the relevant controlled activity
provisions of the NESCS.

8.4.

While full recourse to Part 2 of the RMA is not considered necessary in this case.4 I note that
the preservation of the surface and margins of lakes and rivers and the maintenance and
enhancement of lakes and rivers are matters of national importance under the RMA. For the
reasons provided throughout my report, I do not consider the proposal to constitute an
inappropriate form of development. I also consider that the proposal adequately preserves
the quality and values of the Clutha River in this area. The proposal will not degrade existing
levels of public access to the Clutha River and, for the reasons given in Paragraph 6.22 of
my report, I do not consider the enhancement of public access in this location to be
desirable. I consider the proposal to adequately provide for these matters. I do not consider
the proposal to be contrary to Part 2 of the RMA.

8.5.

When having regard to the matters listed in Section 104(1) of the RMA, I consider that
Council may approve the application.
RECOMMENDATION:

9.1.

Having regard to the information available to me prior to the Commissioner’s consideration of
the application, I recommend that the proposal be considered as an application for
subdivision and land use consent for a discretionary activity in terms of sections 104 and
104B of the Resource Management Act 1991.

9.2.

For the reasons detailed in the body of this report, I have come to the view that any adverse
effects on the environment will be no more than minor, and that granting consent will not be
contrary to the objectives and policies of the Operative District Plan or to any regional or
national planning document or to the purpose and principles of the Act.

4

The application does not appear to trigger any of the criteria that would add value to a full Part 2
assessment described in R J Davidson Family Trust v Marlborough District Council [2018] 3 NZLR
283 at [74] to [75].

9.3.

Having regard to the information available to me prior to the Commissioner’s consideration of
the application and to matters listed in section 104, I recommend that consent be granted to
the proposed subdivision and land use pursuant to section 104B of the Resource
Management Act 1991, subject to the following conditions.
Subdivision
General
1.
The subdivision shall be undertaken in general accordance with the plans and details
submitted with the application for resource consent, the amended plan of subdivision
attached as Appendix 1, and as amended by the following conditions.
2.

All subdivisional designs and approvals are to be in accordance with NZS 4404:2004
and the July 2008 version of the CODC Addendum, which is the Council’s Code of
Practice for Urban Subdivision as modified by these conditions of consent.

3.

Any easements required to protect access or for access to services shall be duly
granted or reserved.

Note: The memorandum of easements prepared for the cadastral dataset submitted for
section 223 certification shall show all existing easements or interests carried down
onto the new lots or cancelled as appropriate.
Services
4.
Prior to Section 224(c) certification, a new vehicle crossing shall be constricted to the
boundary of Lot 1 in accordance with Part 29 of Council’s Roading Policies January
2015.
5.

Prior to Section 224(c) certification, an operational water supply shall be provided to
Lot 1 that complies with the following:
a. A water quality test from the source shall be undertaken by a testing
laboratory recognised by the Ministry of Health with bacteriological and
chemical testing to the satisfaction of the Central Otago District Council Chief
Executive Officer
b. Any non-compliance with the Maximum allowable Values and Guideline
Values under the New Zealand Drinking Water Standards 2005 (Revised
2018) shall be highlighted in the laboratory report and appropriate means of
treatment described.
c. Pursuant to Section 221 of the Resource Management Act 1991, an
appropriately worded consent notice shall be attached to the new Record of
Title for Lot 1 describing any non-compliant aspects of the water supply and
measures to be undertaken by future owners for point of use treatment to
achieve full compliance with the New Zealand Drinking Water Standards 2005
(Revised 2018) by means outlined in the laboratory report or other solutions
acceptable to Council.
d. For an extension to a network supply, a suitably sized connection shall be
installed to Lot 1, with a toby valve assembly and meter/restrictor located at
the Lot 1 boundary
e. For an extension to a network supply, formal evidence shall be provided of the
addition of Lot 1 to the network supply, including an adequate daily water
entitlement and as-built drawings for the new connection

6.

Prior to Section 224(c) certification, Lot 1 shall be inspected by a suitably qualified
person to verify that wastewater proposal can be achieved on Lot 1 in compliance with
clause 5.5(a) of Council’s 2008 addendum to NZS 4404:2004.

7.

Pursuant to Section 221 of the Resource Management Act 1991, the following shall be
registered as a consent notice on the new record of Title for Lot 1:
Prior to the completion of any building on the lot, firefighting water storage must be
provided in accordance with SNZ/PAS 4509:2008 or such other standard as
approved in writing by Fire and Emergency New Zealand.
At the time of construction of any building that generates wastewater, an on-site
wastewater disposal system that complies with the requirements of AS/NZ 1547:2012
“On-site Domestic Wastewater Management” shall be designed by a suitably qualified
professional.
The designer shall supervise the installation and construction of the system and shall
provide a construction producer statement to the Chief Executive.
An operation and maintenance manual shall be provided to the owner of the system
by the designer and a copy supplied to the Chief Executive. This manual shall
include a maintenance schedule and an as-built of the system dimensioned in relation
to the legal property boundaries. A code of compliance certificate for the dwelling
and/or disposal system shall not be issued until the construction producer statement
and a copy of the owner’s maintenance and operating manual have been supplied to
the Chief Executive. The maintenance and operating manual shall be transferred to
each subsequent owner of the disposal system.
Disposal areas shall be located such that the maximum separation (in all instances
greater than 50 metres) is achieved from any water course or any water supply bore.
Stormwater from buildings and impervious surfaces shall be discharged to soakpits
within the site or stored for beneficial reuse within the allotment
Prior to the completion of any building on the lot, operational electricity and
telecommunications connections shall be installed
Any development of the site shall be undertaken in accordance with the conclusions
and recommendations provided in the Geosolve Geotechnical Report (Ref:210106)
provided in support of the application
A construction Management Plan (CMP) shall be prepared and submitted to Council
for approval at least 10 working days prior to the commencement of works on the site.
The approved CMP shall be complied with during the construction phase of the
project.
Any earthworks on the site are to be subject to design, supervision and certification
by a suitably qualified engineer, confirming that the site is suitably stable, and the
works will not introduce any further instability.
As-built records of the final extent and thickness of any un-engineered fill shall be
recorded
Any modification to stormwater flows shall be designed by appropriately qualified
persons and shall ensure that overland stormwater flows are not interrupted and will
not cause localised ponding during storm rainfall events

All temporary slopes shall be investigated and signed off by a suitably qualified
person.
8.

Pursuant to Section 220(1)(b)(ii) of the Resource Management Act 1991:
That Lot 2 hereon and Lot 2 DP 25146 (Residue RT 149736) be held in the same
record of title (See CSN Request 1747894)

Advice Notes:
1.
All charges incurred by the Council relating to the administration, inspection and
supervision of conditions of subdivision consent shall be paid prior to Section 224(c)
certification.
2.

Development contributions of $1,494.68 (exclusive of goods and services tax) are
payable for roading pursuant to the Council’s Policy on Development and Financial
Contributions contained in the Long Term Council Community Plan. Payment is due
upon application under the Resource Management Act 1991 for certification pursuant
to section 224(c). The Council may withhold a certificate under section 224(c) of the
Resource Management Act 1991 if the required Development and Financial
Contributions have not been paid, pursuant to section 208 of the Local Government Act
2002 and Section 15.5.1 of the Operative District Plan.

Land Use
1.

The data centre shall be sited and constructed in general accordance with the plans
and elevations attached as Appendix 2 and includes the following structures:
a. Up to 8 buildings each up to 37m2 in area and 3.2m in height, and containing
servers
b. Transformer and electricity supply structures
c. An operations building up to 6m2 in area and 2.0m in height
d. An acoustically designed and constructed wall up to 3.5m in height along the
southern and western side of the facility
e. Facility identification and public safety signage up to 2m2 total area
f. Security and stock fencing

2.

Buildings and the acoustic wall shall have exterior colours from the range of browns,
greens or greys with a reflectivity value of less than 36%.

3.

Prior to the completion of the data centre, landscaping shall be planted in general
accordance with the recommendations of the vivian+espie landscape assessment and
the amended landscape plan attached as Appendix 3. Landscaping shall prioritise the
use of established plants over seeds or seedlings and shall not include any potentially
wilding species, including Douglas Fir, Larch, Willow and all Pinus species.

4.

Any plants required to satisfy Condition 3 that die shall be replaced within the next
growing season.

5.

Buildings associated with the data centre shall incorporate acoustic insulation features
described in the noise assessment undertaken by Marshall Day and lodged in support
of the application.

6.

Within 1 year of the data centre becoming operational, the consent holder shall
commission and independent person to undertake an assessment of noise levels

generated by the data centre in order to confirm that actual noise levels are the same
as predicted by the Marshall Day noise assessment provided in support of the
application and recommend any additional mitigation measures that might be
undertaken to address any additional noise effects if actual noise levels are higher than
predicted. A copy of the report shall be provided to the Central Otago District Council.
Note: The findings and recommendations of this report may be referred to in any decision to
review the conditions of this consent as provided for in Condition 21.
7.

Prior to the completion of the data centre, an operational water supply shall be
provided that complies with the following:
a. A water quality test from the source shall be undertaken by a testing
laboratory recognised by the Ministry of Health with bacteriological and
chemical testing to the satisfaction of the Central Otago District Council Chief
Executive Officer
b. Any non-compliance with the Maximum allowable Values and Guideline
Values under the New Zealand Drinking Water Standards 2005 (Revised
2018) shall be highlighted in the laboratory report and appropriate means of
treatment described.
c. Point of use treatment shall be provided to remedy any non-compliant aspects
of the water supply necessary to achieve full compliance with the New
Zealand Drinking Water Standards 2005 (Revised 2018) by means outlined in
the laboratory report or other solutions acceptable to Council.

8.

Any development of the site shall be undertaken in accordance with the conclusions
and recommendations provided in the Geosolve Geotechnical Report (Ref:210106)
provided in support of the application.

9.

A construction Management Plan (CMP) shall be prepared and submitted to Council for
approval at least 10 working days prior to the commencement of works on the site. The
approved CMP shall be complied with during the construction phase of the project.

10.

Any earthworks on the site are to be subject to design, supervision and certification by
a suitably qualified engineer, confirming that the site is suitably stable, and the works
will not introduce any further instability.

11.

As-built records of the final extent and thickness of any un-engineered fill shall be
recorded and made available to the Central Otago District Council on request.

12.

Any modification to stormwater flows shall be designed by appropriately qualified
persons and shall ensure that overland stormwater flows are not interrupted and will
not cause localised ponding during storm rainfall events.

13.

All temporary slopes shall be investigated and signed off by a suitably qualified person.

14.

Earthworks shall be undertaken in accordance with the recommendations of the
Detailed Site Investigation attached to the application as Appendix 9.

15.

Stormwater from buildings and impervious surfaces shall be either discharged to
soakpits within the site, or stored for beneficial reuse within the allotment.

16.

Prior to the completion of any building on the lot, operational electricity and
telecommunications connections shall be installed underground.

17.

Prior to the completion of any building on the lot, firefighting water storage must be
provided in accordance with SNZ/PAS 4509:2008 or such other standard as approved
in writing by Fire and Emergency New Zealand.

18.

At the time of construction of any building that generates wastewater, an on-site
wastewater disposal system that complies with the requirements of AS/NZ 1547:2012
“On-site Domestic Wastewater Management” shall be designed by a suitably qualified
professional.

19.

The designer shall supervise the installation and construction of the system and shall
provide a construction producer statement to the Chief Executive.

20.

An operation and maintenance manual shall be provided to the owner of the system by
the designer and a copy supplied to the Chief Executive. This manual shall include a
maintenance schedule and an as-built of the system dimensioned in relation to the
legal property boundaries. A code of compliance certificate for the dwelling and/or
disposal system shall not be issued until the construction producer statement and a
copy of the owner’s maintenance and operating manual have been supplied to the
Chief Executive. The maintenance and operating manual shall be transferred to each
subsequent owner of the disposal system.

21.

Disposal areas shall be located such that the maximum separation (in all instances
greater than 50 metres) is achieved from any water course or any water supply bore.

22.

In accordance with Section 128 of the Resource Management Act 1991, the conditions
of this consent may be reviewed on and in the period within 6 months upon each
anniversary of the date of this consent, if, on reasonable grounds, the consent authority
finds that:
a.
b.
c.

There is or is likely to be an adverse environmental effect as a result of the
exercise of this consent, which was unforeseen when the consent was granted;
Monitoring of the exercise of the consent has revealed that there is or is likely to
be an adverse environmental effect; or
There has been a change in the circumstances and the conditions of consent are
no longer appropriate in terms of the purpose of the Act.

This report is prepared and recommended by: -

Adam Vincent
Planning Officer

Date: 24 January 2022

APPENDIX ONE: SUBDIVISION PLAN

APPENDIX TWO: DATA CENTRE DEVELOPMENT PLANS

APPENDIX THREE: LANDSCAPE PLAN

